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1. On February 5, 2008, the Office of the Union received a contribution from 
Mr. Yuri A. Rogovskiy, Deputy Chairman, Head of Method Department, State Commission 
of the Russian Federation for Selection Achievements Test and Protection, Russian 
Federation, concerning document UPOV/EXN/HRV Draft 1 “Explanatory Notes on Acts in 
Respect of Harvested Material under the UPOV Convention”.  Those comments were taken 
into account in the development of document UPOV/EXN/HRV Draft 2 “Explanatory Notes 
on Conditions and Limitations Concerning the Breeder’s Authorization in Respect of 
Propagating Material;  and on Acts in Respect of Harvested Material under the UPOV 
Convention”.  On October 24, 2008, the Office of the Union received a contribution from 
Mr. Yuri A. Rogovskiy concerning document UPOV/EXN/HRV Draft 2. The 
above-mentioned contributions are reproduced in Annex I to this document. 
 
2. On October 10, 2008, the Office of the Union received a contribution from the 
International Community of Breeders of Asexually Reproduced Ornamental and Fruit-Tree 
Varieties (CIOPORA) concerning document UPOV/EXN/HRV Draft 2.  The 
above-mentioned contribution is reproduced in Annex II to this document. 
 

[Annex I follows] 
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ANNEX I 
 

Contribution received from Mr. Yuri A. Rogovskiy, Deputy Chairman, Head of Method 
Department, State Commission of the Russian Federation for Selection Achievements Test 
and Protection, Russian Federation, concerning document UPOV/EXN/HRV Draft 1 
“Explanatory Notes on Acts in Respect of Harvested Material under the UPOV Convention” 
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[Contribution from Mr. Rogovskiy on document UPOV/EXN/HRV/Draft 2 follows] 
 



CAJ-AG/08/3/2 Add. 
Annex I, page 4 

 
Contribution received from Mr. Yuri A. Rogovskiy, Deputy Chairman, Head of Method 
Department, State Commission of the Russian Federation for Selection Achievements Test 
and Protection, Russian Federation, concerning document UPOV/EXN/HRV Draft 2 
Explanatory Notes on Conditions and Limitations Concerning the Breeder’s Authorization in 
Respect of Propagating Material;  and on Acts in Respect of Harvested Material under the 
UPOV Convention 
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To: UPOV Office 
October 24, 2008 

 
 

Dear Vise Secretary-General,  
Dear members of CAJ-AG, 

 
Unfortunately, I can not participate in CAJ-AG session on November 1, 2008 to 

exchange opinions on the session agenda items.  
Nevertheless, I would like to express my point of view on document 

UPOV/EXN/HRV Draft 2  EXPLANATORY NOTES ON: CONDITIONS AND 
LIMITATIONS CONCERNING THE BREEDER’S AUTHORIZATION IN RESPECT OF 
PROPAGATING MATERIAL; and ACTS IN RESPECT OF HARVESTED MATERIAL 
UNDER THE UPOV CONVENTION. 
  

Could you, please, notice some comments below. 
  
The most part of changes and additions included in the above mentioned document has 

improved its quality. However, some paragraphs of the document remain rather disputable 
and, provisions of Articles 14(2) and 16(1) of 1991 Act of UPOV Convention should be 
explained more in detail. 

 
1. Paragraphs 5 and 6 point to relation between Article 14(2) of 1991 Act and Article 

5(4) of 1978 Act but, there is no relation between these Articles because: 
Article 14(2) of 1991 Act provides repayment of lost profits (if “…harvested material 

obtained through the unauthorized use of propagating material…unless the breeder has had 
reasonable opportunity to exercise his right in relation to the said propagating material.” 
The breeder has right to require remuneration through the court in the case for lack of 
agreement between the breeder and PBR violator.  

Article 5(4) of 1978 Act contains optional provision only for Contracting parties to 
establish broader extension of breeder’s right both in respect of propagating material and 
harvested and other material.  
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Therefore, it should be no reference to Article 5(4) of 1978 Act.  
2. Paragraphs 8 and 11 may be excluded from the document since they repeat text of 

the first quotation of paragraph 7. 
 
3. I think Example 1(a) should be excluded too, because situation wrote there is rather 

doubtful.  
 
4. I also suppose Example 1(b) should be excluded because PBR violator is considered 

the person who products propagating material without authorization in the territory where 
variety is protected but not the person who products propagating material in the territory 
where the variety is not protected or the person importing the said material.  

 
5. Examples 2(a) and 2(b) repeat events wrote in Example 1(a) and 1(b) and should be 

excluded too. 
 
6. Examples 3(a) and 3(b) illustrate perfectly cases where PBR exercise for harvested 

material is legitimate. 
 
7. It would be applicable to add new paragraph in the document in the following 

wording: “Breeder’s authorization required for acts in respect of harvested material under 
Article 14(2) means breeder’s determination of remuneration amount for harvested material 
selling or using.”  

 
 
Thank you very much for your attention. 
 
 
Sincerely yours,  
 
Y. Rogovskiy,  
Deputy Chairman 

 
 

[Annex II follows] 
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ANNEX II 
 
Contribution received from the International Community of Breeders of Asexually 
Reproduced Ornamental and Fruit-Tree Varieties (CIOPORA) concerning document 
UPOV/EXN/HRV Draft 2 “Explanatory Notes on Conditions and Limitations Concerning the 
Breeder’s Authorization in Respect of Propagating Material;  and on Acts in Respect of 
Harvested Material under the UPOV Convention” 
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[End of Annex II and of document] 


